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INTRODUCTION
➢

➢
➢

➢

UNODC Response to Drugs and
Related Organised Crime in Nigeria
project has over the years provided
support to LARDI pro bono lawyers
NDLEA, the judiciary, legislature,
etcetera.
In 2015 they carried out an
assessment of Nigeria’s anti-narcotic
legal framework.
Their findings include lack of a uniform
methodology for imposing sentences
on drugs offenders;
Large disparity in sentences imposed
for similar offences by same and
different judges.

➢

Today the world is moving away from
‘punishment for sake of punishment’ and
embracing a combination of punishment,
rehab (treatment) and reformation of
offenders with a view to reintegrating
them into society but in Nigeria, drug
users and dealers were still treated the
same way when it come to sentencing

➢

To this end a Sentencing Guidelines
(SGs) was recommended as a possible
solution

.

➢ A local survey was then conducted by the National
Judicial Institute and 89.45% of Judicial officers that
took part in the survey supported the need for a
Sentencing Guidelines.
➢ NDLEA through the UNODC Project submitted a draft
Sentencing Guidelines proposal on drugs and related
offences for the consideration of the Hon. Chief
Judge of Fed High Court.
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Representatives of NDLEA, Judges of
Federal High Court, NBA, CSOs and
other stakeholders produced a SGs. It
has been piloted in some of the judicial
divisions and finalised.
The report proposed a sentencing
scheme based on level of culpability,
quantity of drugs involved and other
related factors.
A National Survey on Drugs Use in
Nigeria was also conducted and
published in 2019 and the level of drug
abuse became evidence based.
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➢ The survey confirmed that over 14m Nigerians abuse
different types of drugs.
➢ The NDLEA Act, (Laws of the Federation, CAP 30) was a
product of the military regime. It came into effect in 1989
and established the NDLEA.

➢ It was a child of necessity, designed to address serious
social problems at the time with international dimensions.
➢ Depending on which side of the divide you belong, the
prescribed punishments are said to be severe, inflexible,
punitive and non reformatory in nature. A seemingly general
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Challenges of the sentencing regime prior to SGs

➢ Lack of guidance on factors that should affect sentencing.
➢ Significant variation in sentencing for offences with identical
set of facts.
➢ Lack of objective and standardized methodology for exercising
sentencing discretion.
➢ Sentencing could not be measured or logically explained
which resulted to inequity in sentences.
➢ It is admitted that SGs cannot satisfy every possible situation
but would to a large extent reduce the disparity and bring in
some form of uniformity.
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LARDI LEGAL AID BENEFICIARIES

Sokoto State

Kaduna State

Edo State

Anambra State

Ebonyi State

Gombe State

➢ Drug users are now recognised and treated as people with
health problems but are still treated same way as dealers
and/or sellers.

➢ These are some of the areas the SGs addressed. It considers
several factors to determine level of culpability. They include
among other factors, the quantity of drugs found in possession
of the offender.
➢ Sentencing guidelines therefore, is a document setting out a set
criteria to aid judges in assessing the different variables, and as
much as possible, impose a uniform punishment for same
offences or offences with similar set of facts.
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The Sentencing Guidelines – the Overview
➢ The Sentencing Guidelines is divided into six parts with three
schedules
➢ Part I deals with the Objective and Scope
➢ The object of the SGs is to ensure as much as possible
uniformity in the sentencing of persons convicted of drugs and
related offences.
➢ It is applicable to all cases of drugs and related offences in the
Federal High Court
▪Response to Drugs and Related Organized Crime in Nigeria
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Part II – sentencing proceedings
➢ In a sentencing hearing, the court shall:
1) Allow representations from both the prosecution and the
convict;
2) Determine the category of the offence by using the schedule
and factors in category of offences (para 4 SGs) to find the
level of culpability;
3) Determine if the law allow use of discretion and how much
of discretion is allowed:
Example (a): imprisonment of not less than 15yrs
Example (b) Life imprisonment – meaning.
This project is funded by the European Union
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Sentencing proceedings continued
(4) The essence of this procedure is to arrive at
the appropriate punishment.
(5) The use the schedule and factors under high
and
low culpability will tell the Judge the group
the
offence fall into. The culpability is either:
(a) high culpability
or
(b) low culpability
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Part III – The range and starting point:
➢ The range and starting point gives the threshold within
which a sentence falls.
➢ This can be reviewed or adjusted upward or downward
depending on the aggravating and/or mitigation factors
present in para 6 of the SGs.

➢ The starting point is the minimum point where the presiding
judge should work from when considering sentence.
➢ The range is the bracket the punishment should fall.
This project is funded by the European Union
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Column I
Column II
QUANTITY THRESHOLD High Culpability

Column III
Low Culpability

(Divided into three)
1. Large Commercial
Quantity

Starting Point……80%

Starting Point……60%

Range 70% to 100%
Starting Point..…60%

Range 40% to 70%
Starting Point……40%

Range 40% to 70%
Starting Point……20%

Range 30% to
60%
Starting Point………5%

Range 10% to 30%

Range 2%

2. Commercial
Quantity

3. Non-commercial
Quantity

to

10%
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Part IV - Aggravating and Mitigating
Factors
➢

A list of some of the aggravating and
mitigating factors (Part IV SGs).

➢

Guilty plea (Para 7 SGs) - Credit for guilty
plea. The earlier the plea, the higher the
credit.

➢

Totality principle – where two or more
offences are considered in the same
sentence hearing, the proportionality or
adequacy of the sentence to impose.
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Part V - Confiscation, Forfeiture and Ancillary Offences

➢ In all cases, the Court shall, where appropriate, consider
whether to make any of the orders below in accordance
with the provisions of applicable laws. These are some of
orders a court can make in a sentence hearing:
➢
➢
➢
➢
➢

Confiscation
Forfeiture
Compensation
Restitution, any other
Ancillary order in the circumstances.
This project is funded by the European Union
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Part VI - Miscellaneous
➢ Time spent on remand - A court passing a sentence shall
give credit for time spent in custody awaiting trial.
➢ Plea Bargain – where the sentence is by way of a plea
bargain, the provisions of the Administration Criminal
Justice Act shall apply.
➢ Reasons for decision – the presiding judge shall give
reasons for sentence, ancillary orders and reasons for
refusal to make an order that is applied for.
This project is funded by the European Union
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First schedule
➢ Category of Offence –
➢ How to determine the level of culpability.
Second schedule
➢ Drug Quantity Thresholds –
1) Non-Commercial Quantity
2) Commercial Quantity
3) Large Commercial Quantity
Third schedule
➢ Conversion of sentence range in figures (pages 11 to 13)
This project is funded by the European Union
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Advantages of a Sentencing Guidelines
➢ Provides the judge with a methodology of thinking through and
arriving at an appropriate sentence.
➢ It gives a sentencing decision a scientific look - a sentence
based on logic and other variables.
➢ The SGs is a public document and reasons for a decision is
open to the public and easily understood. It therefore
increases:
- Public confidence.
- Protects integrity of the judge, the court and the judiciary at
large, and;
- Speaks for the judge on appeal.
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Outcome of the pilot scheme and interacting with Judges
➢ In most of the sentence hearings, the presiding judges
ignored ‘Determining of Discretion’ as prescribed in the
Guidelines.
➢ Most of the judges considered:
- Some of the prescribed punishments too severe vis avis the
conduct that constituted the offending.
- The punishments non-reformative and does not represent
our present day realities and;
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- Most Judges are not inclined to impose such sentences
or punishments.
- They took into consideration category of the offence, the
aggravating and mitigating factors, early guilty pleas and
time spent on remand.
- Another factor they took into consideration are the ages
of the convicts who are mostly young people.
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➢ The Judges are of the view that a convict needs reform
and subsequent integration back into society and that
punishment by way of a long imprisonment or custodial
sentence would be counter-productive to the individual
as a person and the society.
➢ We noticed from the pattern of sentencing for offences
for hard drugs such as cocaine and heroin attracted more
severe sentences than offences for cannabis.

- 22 -

➢ With the introduction and use of the SGs, methodology for
sentencing has been codified.
➢ It lists out several factors a judge should consider and
provide guide for sentencing.
➢ SGs draws the attention and reminds the judge some of the
mitigating and aggravating factors, and many other factors to
take into consideration in a sentence hearing.
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LARDI Legal Aid For Drug Arrestees

Delta State
Ondo State

➢ From our findings, the sentencing guidelines has helped to
provide the judges a methodology of thinking through and
arriving at sentencing decisions.
➢ There was a general clamour from all quarters for the amendment
of the substantive NDLEA Act for the SGs to be meaningful.
➢ We were informed that the amended law is still pending at the
National Assembly awaiting passage.
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LARDI Legal Aid For Drug Arrestees

Benue State

Taraba State

Imo State

LARDI Legal Aid For Drug Arrestees

Benue State

Kano State

Challenges faced with the Administration of Criminal Justice System in Drug
Matters

Poor, shoddy and incomplete investigation

1

of cases resulting in the arrest of insignificant and inconsequential individuals
who have no means to pay for the services of Counsel , while the Barons and
Sponsors are roaming about free.

Onerous bail conditions

2

difficulty in perfecting bail.

Lack of expertise in handling drug related cases

3

by some defence counsels who before now were uninterested in drug matters.

Challenges faced with the Administration of Criminal Justice System in Drug
Matters

Clustered court dockets

4

and attendant delays of cases.

Overzealous prosecutors turning persecutors.

5

many persecutors want to achieve conviction at all cost to earn a promotion.

Inconsistency in sentencing.

6

(We are glad the EU funded / UNODC implemented project is working towards
achieving a uniformed sentencing guideline for drug offences in the country).

Challenges faced with the Administration of Criminal Justice System in Drug
Matters

Incoherence in the stories

7

and narrations of some drug arrestees.

Demand for financial and other assistance

8

from indigent drug arrestees.

Lack of privacy during client interview.

9

Most times they can't tell you what they want to say because there is always
an officer around. Even when you visit them in correctional facilities, there is
still no privacy.

Non-Availability of witnesses at Trials
Possible Causes:
In all the situations below, Legal Aid counsel are made to incur
Lack of motivation

unnecessary expenses where witnesses are not present in court.

to encourage official witnesses
to testify.

Lack or inadequate
provisions of resources

Lack of witness
protection
measures or programs.

Fear of reprisal
by accused persons.

to enable witnesses for the
prosecution and defence
attend trials.

Non-Availability of witnesses at Trials
Possible Causes:
In all the situations below, Legal Aid counsel are made to incur
unnecessary expenses where witnesses are not present in court.

Poor Pretrial Briefing
Before Trials
Poor handling of
exhibits
This has on many occasions
lead to adjournments and
increased cost of legal Aid in
drug cases.

Notion of
Presumption of
Innocence not
availing a drug
arrestee much.

Absence of plea
bargain
arrangements.

Challenges faced with the Administration of Criminal Justice System in Drug
Matters

Slow paced justice administrative system.

10

This is perhaps a general malady in Nigeria.

Delay in trials prompting defendants to change their plea to guilty

11

ie where a defendant is detained for six months before being arraigned and another one year in
prison custody with the case not progressing then he is forced to plead guilty.

Absence of forensic analysis lab

12

in many states.

Challenges faced with the Administration of Criminal Justice System in Drug
Matters

Corruption

13

in some relevant agencies.

Shortage of personnel's

15

in relevant agencies as well as their poor working condition.

Irregular sitting by some Judges

16

in many states.

Challenges faced with the Administration of Criminal Justice System in Drug Matters

Industrial actions

17

such as the present JUSUN strike that has lasted for over one month etc.

Wrong orientation

18

19

about drug users and drug issues that has created bias in the minds of some judges, law makers,
prosecutors and the society at large.

Lack of structured treatment support for persons with
Drug use Disorder

LARDI Advocacy Visits to Stakeholders

Kwara

Sokoto

Observations and Recommendations:
➢ The data revealed that there are
prosecution and convictions for possession
and/or dealing in a quantity of between
7.1grams to 100 grams of cannabis.
➢ Prosecution of this nature only burdens
the criminal justice system and increases
the workload of both the prosecutors and
Judges.
➢ Also, it dissipates valuable scarce public
resources.
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➢ We all wish every crime punished but that is not possible.

➢ NDLEA recognise this and have a policy not to prosecute people with
certain amount of drugs but assist such offenders treatment and
rehabilitation. (This is pragmatic realism and
should be
encouraged).
➢ Another challenge we identified was the shortage of qualified
scientists for the purpose of testing.
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➢ The law is clear on this. The Evidence Act and reported
cases defined who is competent to conduct a test
admissible in evidence but there are still challenges.

➢ Not enough prosecutors and scientists to do the work so
more prosecutors and qualified scientists and examiners
should be hired.

➢ Following widespread abuse of licit drugs identified in
the national drugs survey, codeine, tramadol, amongst
other drugs, were banned administrative through
executive order except for legitimate medical purposes.
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➢ We found from court records several
possession of codeine and tramadol.

convictions for

➢ The NDLEA, Federal Ministry of Health and NAFDAC should
please as a matter of urgency work together to come out with
a common policy on this because there is confusion every
where.

➢ It is better legislated to avoid the confusion because the
‘administrative order’ is open to more than one interpretation.
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